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• Practical Problems 
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Introduction

• Proposed regulations were released on March 31, 
2011 and published at 76 Fed. Reg. 19528 on April 
7, 2011.

• We do not intend for this to be a comprehensive 
review of the regulations, rather it will be an 
overview hitting some of what we feel are the key 
points, followed by thoughts on alternatives to 
Medicare ACOs.

• These regulations apply only to Medicare ACOs 
that wish to participate in the shared savings 
program.  They do not regulate ACO-like entities 
or arrangements that might be organized between 
providers and commercial payors.



Purpose of the Shared Savings Program

• The purpose of the Shared Savings Program is 
to control rising Medicare costs by giving 
providers incentives to reduce cost while 
maintaining high levels of quality and clinical 
effectiveness.

• The Shared Savings Program will attempt to 
achieve this by allowing providers, through 
ACOs, to share in a portion of the savings they 
generate for Medicare.



Mandatory?

• As will be discussed later, CMS does not 
expect widespread participation in the 
program.  Participation is not mandatory, and 
there are no proposed reimbursement 
reductions for not participating.

• In order to participate in the Shared Savings 
Program, ACOs must commit to participate for 
at least three years.



Structure and Organization of the ACO 

• Must be a separate legal entity with its own 
governance structure.

• 75% of the ACO’s board must be controlled by 
providers.  The ACO’s Medicare beneficiaries 
must also have board representation (at least 
one vote).  

• The remaining control can be apportioned 
among other parties.



Structure and Organization of the ACO 

• The ACO is responsible for controlling overall 
Medicare costs of all Medicare beneficiaries assigned 
to the ACO, regardless of how those costs are 
generated.

– This means controlling costs of physicians and service 
providers who may or may not be a part of the ACO

• Minimum of 5,000 lives to be an ACO participating in 
the SSP.

• Lives are assigned to the ACO at the end of each 
year based on the primary care providers from 
which the beneficiary received a plurality of 
services.



Quality Requirements

• There are 65 quality measures across five 
different domains.
– Patient / Caregiver Experience (7 Measures)

– Care Coordination (16 Measures)

– Patient Safety (2 Measures)

– Preventive Health (9 Measures)

– At-Risk Population / Frail Elderly Health (31 measures)

• CMS has proposed to adjust the savings 
sharing rate based on a points system related 
to the relative percentiles an ACO achieves 
across the various quality measures.

• Alternatively, CMS is seeking comment on an 
alternate “all-or-nothing” approach.



Two Savings Models

• One sided model

– Savings threshold between 3.9% (for 5,000 lives) 
and 2% (for 50,000 lives).

– Only share in savings above threshold (i.e. no first 
dollar savings).

– No risk of loss if costs increase.

– Share in savings at a 50% maximum rate after 
threshold is reached.

– 7.5% maximum savings threshold.

– After second contract year, contract switches to the 
two-sided model.



Two Savings Models

• Two sided Model

– Savings threshold of 2%.

– It is a tipping basket (i.e. once threshold is met, you 
share in savings from the first dollar).

– 60% maximum shared savings rate.

– 10% maximum savings threshold.

– In addition to sharing in savings, an ACO under this 
model will pay the inverse of its savings rate (i.e. 
40%) of any increase in costs back to Medicare, up 
to a specified loss recoupment limit (5% in year one, 
7.5% in year two, 10% in year three).



Two Savings Models

• Inflation of overall healthcare costs is taken 
into account when determining whether ACO 
has achieved meaningful savings.

• More risk with the 2 sided model, but more 
reward (savings from the first dollar, and a 
higher sharing percentage).

• Harder to achieve significant payments under 
the one-sided model, especially when you 
consider that start-up costs are the same for 
both models.



Antitrust

• Three tiers

– Safety Zone (Below 30% market share)

• No review necessary

– Gray-area (Between 30% and 50% market 
share)

• No mandatory review

• Can seek expedited review (90 day review 
period)

– Mandatory Antitrust review (Above 50% market 
share)



Fraud and Abuse Waivers 

• CMS will grant Stark, Anti-Kickback and Civil Monetary 
Penalty Waivers to ACOs participating in the Shared 
Savings Program.

• Waivers are narrow and apply only to:

– Shared savings distributions to or among ACO participants; 

and

– Activities necessary for and directly related to participation in 
the Shared Savings Program.

• Waivers from the Anti-Kickback and Civil Monetary Penalty 
Statute will be granted for other financial relationships only 
if the other relationship fits within a Stark exception.

• Accordingly, ACO relationships (such as ACO/Physician 
relationships and capitalization of the ACO) will have to be 
carefully structured to comply with Stark.
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Will Medicare ACOs be 
successful?

Initially very few.  Why?



Challenges

• Industry reaction to the proposed regulations is 
lukewarm at best
– Few healthcare organizations are pioneers – tend to adopt 

what works for others

– Process is viewed as complex, uncertain, and costly

• CMS does not expect widespread participation
– 75-150: CMS estimate of the number of Medicare ACOs 

formed to participate in the Shared Savings Program during 
first 3 years.

– $1.75 Million: CMS estimate of the start-up and first year 
operating expenditures for each ACO.

• Many organizations are not prepared to be a 
Medicare ACO
– Not enough integration between providers (financial / clinical /

trust)

– Don’t have data to accurately measure quality or cost

– Don’t have mechanism to share risk



Are there alternatives?

First, understand what the 
drivers are for integration



Integration Drivers

• Contain or reduce costs

• Improve quality

• Better coordination of care among providers

• Prepare for Value Based Purchasing

– Have to know your baseline and quality scores

– Clinical performance/patient satisfaction

– Prepare for performance period (7/1/11 -3/31/12)

• Gaining a competitive edge in the market

– Physicians combining to form super groups

– Hospitals trying to maintain market share

– Commercial plans (United) are getting into the game
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What alternatives are 
available?



Alternative Models to a Medicare ACO

• Test the waters

– Choose areas where you can work with key partners to 
reduce costs (service line co-management)

– Identify a few key areas to measure quality and reward 
successful participants – gain trust of all providers 
involved that quality can be measured successfully

• Next steps

– Create or refine infrastructure and operations to 
financially and clinically integrate with other providers to 
manage costs, share risk, and measure outcomes

– Partner with a major commercial payor to meet these 
goals for a specific group of patients or service line 
(ortho, cardiology)



• Consider a bundled payment for episode of care

– Five major insurers have used bundled payments 
between hospitals and private physicians

– For certain services and settings, may reduce costs

• Partner with post-acute providers

– Reduced hospital readmission and emergency room 
visits

– Use of CMS Care Tool for discharges to post-acute 
providers to improve coordination of care

– Length of Episode under Value Based Purchasing in 2014 
will be 3 days before hospitalization through 90-days 
post hospitalization

Alternative Models to a Medicare ACO



Practical Application
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ACO Experiences

• Husch Blackwell assisted two 
competing health systems and 
their affiliated physicians in 
joining together to form an 
ACO

• Although still competitors in 
the market, the ACO was seen 
as a way to combine the 
expertise and specialties of 
each organization to improve 
the quality of health care in 
the area

• The ACO was originated 
through their existing PHOs

ACO

PHO PHO

Health System Health System PhysiciansPhysicians



Developing the Essential Elements
to a Successful ACO

Prior to forming an ACO or entering into ACO payment 
arrangements, an organization must consider whether it can 
meet all the essential elements: 

• Physician Commitment and Leadership. While the push towards ACOs 
seems to be driven by hospitals, physician leadership and participation are 
keys to a successful ACO. Physician decisions drive most health care services 
and costs, so physicians must actively engage with the ACO to achieve the 
shared savings.  Cultural differences can make clinical integration challenging 
for all parties, especially those differences that exist between hospitals and 
physician practices. Clinical integration is not new and some providers have 
unsuccessfully participated in previous attempts to integrate. 

• Financial Resources and Strength. ACOs will be self-funded; therefore, 
ACOs will need a committed group of participants. The model will require 
continued investment in physician development, care delivery transformation, 
and IT.  A Medicare ACO may not be economically viable. 



Developing the Essential Elements
to a Successful ACO

• Clinical Guidelines and Standardized Care. With ACO patients 
unidentified, entities have to institute care management and quality 
improvement strategies for all patients.  Organizations will need to identify 
best practices and insure physicians follow those practices. 

• Ability to Measure Performance Across the Care Continuum. ACOs 
will need to include tightly integrated partnerships with providers across 
the care continuum and CMS indicates subsequent guidance will establish 
the specific standards for quality measures so ACO’s must be flexible in the 
method used to measure quality. 

• Flexibility. The comment period on the proposed regulations closes June 
6.  It will be months before the final regulations are issued; however 
organizations considering participation in the program must begin forming 
their ACO now.  In addition, even after an ACO is formed, it will likely be a 
trial and error process and an ACO must have the ability to adjust after it 
begins operations.



ACE Demonstration Project

• Husch Blackwell represents 1 of 5 hospitals 
nationwide selected by CMS to participate in 
cardiology/orthopedic bundled payment 
demonstration project

• Demonstration Agreement with CMS sets forth 
terms and conditions, including pre-approval 
procedures, for project design and protocols

• 3-year time period specified in Demonstration 
Agreement



ACE Demonstration Project

• Contractual model used; no PHO

• One claim submitted for bundled payment for 
all providers on specific CPT codes

• Hospital split out specified portion of bundled 
payment to each provider

• Gainsharing element for providers who opt in



Panel Discussion



Questions?


